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I, Gary Fung, declare:

1. | am a defendant in this action and the owner of defendant isoHunt
Web Technologies, Inc. | make this declaration in opposition to Plaintiffs’
Motion for Summary Judgment on Liability. All statements made herein are on
my personal knowledge, unless otherwise stated. If called as a witness, | could
competently testify to the following matters.

2. I was born in Honk Kong in 1983 and immigrated to Canada in
1994. | have resided in British Columbia, Canada since 1994. | became a
citizen of Canada in 1997.

3. | attended the University of British Columbia from 2001 to 2003 and
studied physics and computer engineering. | have not received a degree, but
interrupted my education to develop isoHunt.

4, In January of 2003, the first version of the isoHunt website went
online. | designed the original version of the isoHunt website and all subsequent
versions. These designs are practical applications of principles that are realized
on the Internet, through P2P technology in general and through BitTorrent
technology in particular. | acquired the other websites from others. The
principal websites, focusing on the “BitTorrent” protocol, are isoHunt, a
BitTorrent database and search engine and Torrentbox, a BitTorrent tracker.
Podtropolis is also a BitTorrent tracker. ed2k-it is an eDonkey site (more
popular with Europeans) where users can post ed2k hash links.

5. Plaintiffs accuse me of operating isoHunt and our other websites to
foster and profit from copyright infringement in general and especially
infringement of their copyrights. This accusation is false.

6. My intention is to be a leader in development of search technologies
surrounding the BitTorrent protocol and in the development of P2P and Internet
technologies. Continual development requires operating online systems that
have large resources and that attract large volumes of traffic to serve as a test-
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bed for innovation.

7. I welcome the momentary profits my websites earn, but profiting
from copyright infringement is not important to me and has never entered my
goals. | have never sought or needed financial backers. My “business plan” is
to establish myself as a developer on the strength of my own efforts.

8. My future and the future of technology are important to me. At the
present moment of development, it is inevitable that a certain percentage of
visitors will come to isoHunt for purposes of copyright infringement — just as
the World Wide Web in its infancy was notorious for pornographic websites —
but any such illicit use will certainly diminish as time goes forward. | expect
that eventually, any copyright infringement will be done by means other than
BitTorrent technology. As famously stated on numerous occasions by Bram
Cohen, creator of the BitTorrent protocol, BitTorrent technology is not suited
for piracy because the IP addresses of file exchangers are open and accessible to
others in the same “swarm,” making enforcement easy because investigators can
freely join like any other peer. My understanding, based on observing
developments in P2P technologies, is that there are more sophisticated methods
of file exchange that avoid such disclosures that are becoming popular for this
reason.

9. Except on the express request of their copyright owners, as has
occurred on certain occasions, no copyrighted materials are posted on or pass
through isoHunt, Torrentbox, Podtropolis and/or ed2k-it. The voluminous
materials that are usually posted on and/or pass through our sites, e.g., dot-
torrent files, are either non-copyrighted or are put into circulation by their
authors with the expectation that multitudes of copies will be made.

10.  If someone could wave a magic wand and banish copyright
infringement from all content items distributed using BitTorrent technology, |
would not object and might well approve (depending on how the wand worked).
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Relief from legal worries and expense would more than make up for any loss of
traffic or profits.

11.  In my opinion, which I do not hesitate to express on our sites,
plaintiffs, MPAA and the Entertainment Industry are seeking not just to “stop
copyright infringement,” but to obtain control over BitTorrent technology so
that only their partners or those that conform to their demands for limiting
access will have practical use of the technology. Having been in the forefront of
the industry during much of its life, and based on statements made by others in
similar positions, and based on the facts stated in this declaration, it is my
opinion that the kind of liability the plaintiffs are seeking to impose on me here
will, if the court agrees with them, threaten independent BitTorrent developers
as a class and potentially exclude independent producers and creators as a class
from using BitTorrent technology to distribute their works.

12.  BitTorrent technology is designed and optimized for mass
distribution of large-sized files. For example, the contents of a large videogame
update, open-source software package or full-length movie are often in excess of
1 gigabyte or 1024 megabytes. A person receiving a file of this size over the
Internet requires the same amount of time to receive it regardless of the nature of
the contents. If a person receives 1 megabyte a minute, it will take about 17
hours to receive a gigabyte.

13.  Plaintiffs focus almost exclusively on files containing video
productions. BitTorrent technology is indeed used to distribute video
productions, including authorized distributions by independent video producers
such as Diggnation, PixelPerfect and Elephant’s Dream, all with dot-torrent files
indexed or posted on isoHunt, as specified below.

14.  BitTorrent technology is also used to distribute software that is free
and/or open source and/or open licensed, e.g., many versions of the operating
systems Linux, thoroughly represented on isoHunt. When producers of Belenix
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(an OpenSolaris Linux variant) were unable to handle BitTorrent distribution of
an updated version, isoHunt voluntarily seeded the distribution and devoted a
Torrentbox server for the BitTorrent tracking.

Quoting from the developer’s blog at
http://blogs.sun.com/anilg/entry/belenix_s_popularity surge

“BeleniX's popularity surge
Belenix was featured on isohunt.com, a torrent distribution site. This
took it's popularity way ahead. Currently the DVD version (0.5.1)
has over 10000 seeds. when was the last time you saw that many?
Not even the latest blockbusters :)
http://www.isohunt.com/
http://www.isohunt.com/torrents/belenix”

15.  Asone of our programmer is a core developer of Gentoo Linux,
iIsoHunt/Torrentbox has become an unofficial distribution channel for Gentoo
files. See http://isohunt.com/torrents/gentoo.

16.  Another example of materials distributed by BitTorrent technology
are the independent video productions of http://revision3.com/, devoted to
certain episodic shows. One example is Diggnation, a tech show, produced by
most of the same people that produced the TechTV show broadcast on
traditional TV networks. Another example is PixelPerfect, a show on
professional image editing. These and other Revision3 shows are accessible
through indexes on isoHunt, e.g.:

http://isohunt.com/torrents/diggnation
http://isohunt.com/torrents/pixelperfect

17.  Revision3.com enables the synthesis of new works and generates
audiences for emerging artists. So do Jamendo.com, and VVuze.com, both
similar to Revision3 and both indexed on isoHunt. | am talking with Jamendo
about a possible distribution partnership.
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18. In my opinion, based on my experience in the industry, BeleniX,
Gentoo, Revision3, Jamendo and Vuze all need independent BitTorrent
resources for the distribution of their creations. So do other producers
identified below. If independent BitTorrent search engines and trackers are no
longer available, these producers will have to find other means of distribution. |
do not know of anything that serves the purpose so well. The continued
existence of these producers will be threatened if independent BitTorrent search
engines and trackers that aggregate and track any and all torrent files, such as
our sites, are made liable for secondary copyright infringement - or even
potentially liable for such infringement.

19.  Speaking in general categories, video producers and software
producers use BitTorrent technology, as do producers of conventional
commercial software distributing updates and patches. Likewise for videogame
producers, in direct distributions and/or distributions of patches and updates.
All kinds of “demo” software and games (offered free but having only limited
uses) are also widely available through BitTorrent technology. BitTorrent
technology provides a chief means of distributing technical manuals and free
religious teaching materials. We search for and aggregate links in all of these
categories. Many thousands of individual items are represented in our files.

20.  Inthis paragraph, | identify some specific materials that are known
to be authorized to be distributed by BitTorrent, with links on our system. [Of
course, as to many other materials, we do not know whether they are authorized
to be distributed by BitTorrent.]

a. In addition to those noted above, e.g., Revision3, the following are

examples of videos that are independently-produced and/or authorized

and/or public domain available through BitTorrent technology and indexed
on our sites.
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. Elephant's Dream (http://www.elephantsdream.org/) was one
of the first well known HD (High Definition) video productions distributed
via BitTorrent (as well as other channels). It was created with Blender,
open source 3D modeling and animation software that is also distributed by
BitTorrent. In our indexes:

http://isohunt.com/torrents/elephants+dream
http://isohunt.com/torrents/?iht=5&ihg=blender

After having been available for about a year. there are still often over
27,000 peers downloading/uploading. When it first became available, over
100,000 were involved in swarms at a time, a previous record as the most
popular torrents indexed on isoHunt.

ii.  Then there's http://www.mariposahd.tv/, a HD show for girls,
indexed on isoHunt:
http://isohunt.com/torrents/mariposahd

iii.  New Voyages is an independent TV series created by fans,
based on the Star Trek universe. Dot-torrent files are indexed on isoHunt:
http://isohunt.com/torrents/new+voyages?iht=3

iv.  And for parodies, there's Star Wreck
(http://www.starwreck.com/), a Star Trek and sci-fi parody film indexed on
iIsoHunt:

http://isohunt.com/torrent_details/12116102/star+wreck

v. Also a short parody film called Stargate Cantina:
http://isohunt.com/torrents/stargate+cantina?iht=1

Vi. Public domain films and videos from
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http://publicdomaintorrents.com/nshowcat.html?category=ALL
are indexed on isoHunt.

vii.  We index torrents produced by Zeitgeist, an independent film
producer, and by Dattebayo Fansubs, LLC., producer of “fansubs”, or fan
subtitled, and licensed versions of Japanese animations.

b. As to materials of public interest in the nature of “free speech”:

I. Documentaries and various first-hand video clips of current
events are found on sites which isoHunt indexes, e.g.:

http://indytorrents.org/index.html
http://onebigtorrent.org/index.php

Il Materials indexed on our sites include conspiracy theory files
on “9/11:”
http://torrentbox.com/torrent_details?id=78254

ii.  Various government documents and video clips archived on
http://www.outragedmoderates.org/GovernmentDocumentLibrary.html are
indexed on isoHunt.

Iv.  We index files from Archive.org, a well known digital
repository of public domain and open access content, which is now using
BitTorrent for distribution in addition to older technologies.

V. Wikipedia, the largest open access and collaborative
encyclopedia, distributes their entire databases of articles on the internet

via BitTorrent:
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http://isohunt.com/torrents/wikipedia+iso+OR+dvd+OR+html
?ihp=1&iht=-1&ihs1=4&ihol=d

As an example of ed2k hash links, releases are posted on isoHunt to
Wikipedia databases found on the Ed2k (or eDonkey) networks, e.g.,
http://isohunt.com/release?poster=oneeyeisbetter

vi.  Video lectures from professors are available via BitTorrent,
e.g., lectures by Randy Pausch indexed on isoHunt at:
http://isohunt.com/torrents/Pausch

C. Technological innovation is represented by
http://www.electricsheep.org/, which isoHunt indexes, an open source
screen saver run by thousands of people all over the world. During periods
of inactivity, computers communicate with each other over the internet to
create collective morphing abstract animations known as "sheep" that
appear in the form of screen savers.

d. Videogames:
. The popular game Blizzard uses BitTorrent integrated into its
game “World of Warcraft” for distributing update patches to the game.

ii.  We have files that lead to free videogame demos:
http://isohunt.com/torrents/demo?ihs1=2&ihol=d&iht=4

ii.  Similarly for videogame patches, an example:
http://isohunt.com/torrent_details/21297731/ut2004-
winpatch3355.exe

9
DECLARATION OF GARY FUNG IN OPPOSITION TO PLAINTIFFS” MOTION FOR SUMMARY
JUDGMENT




© 00 N oo o1 A W DN P

N NN NN NNDNNDNDRR R B B B P B R
© N o OB~ WNPRFP O © 0N O 00 M W N L O

iv.  Other game related media, like trailers and video demos, are
listed on 2 sites below, both of which are indexed by isoHunt:

http://www.titaniumtorrents.com/
http://www.gameupdates.org/

V. Torrents of demos and various SDK's, published by ID
Software (maker of Doom), are indexed on isoHunt; we search:
http://zerowing.idsoftware.com:6969/index.html

vi.  IGG publishes various full version online video games by
BitTorrent. Example for one of their games “Tales of Pirates” indexed at:
http://isohunt.com/torrents/%22top+setup%22

e. For software/applications, software demos and patches (formerly
distributed on websites via standard HTTP or FTP protocols):

. Torrents of free downloads of the Opera browser are indexed
at:
http://isohunt.com/torrents/opera?ihs1=2&ihol=d&iht=5

ii.  Various full version free and open source software, that used
FTP for distribution before moving to BitTorrent., including more Linux
examples:

http://isohunt.com/torrents/ubuntu
http://isohunt.com/torrents/debian
http://isohunt.com/torrents/fedora
http://isohunt.com/torrents/suse
http://isohunt.com/torrents/slackware
http://isohunt.com/torrents/mandriva
http://isohunt.com/torrents/xandros
http://isohunt.com/torrents/knoppix
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http://isohunt.com/torrents/freespire

Iv.  We index other Linux related packages that are distributed by
BitTorrent technology, e.g., those found at:

http://linuxtracker.org/index.php
http://tracker.tim-project.org:6969/index.html
http://www.tuxdistro.com/
http://www.solidz.com/torrents/

V. Other examples of open source software:
Eclipse: http://isohunt.com/torrents/?iht=5&ihqg=eclipse+sdk
Open Office: http://isohunt.com/torrents/?iht=5&ihq=000

XenSource, a commercial virtual-machine software maker:
http://isohunt.com/torrent_details/22423558/dem

f. unusual -- many of the files are not easily categorized, e.g.,

Nine Inch Nails doing community contests on remixes:
http://isohunt.com/torrents/%22The+Limitless+Potential%22?
iht=2

21. BitTorrent technology requires three classes of software applications
and services — BitTorrent clients, trackers and torrent sites — operating together
in a collective ecosystem where each class of application or service requires the
combined participation of many individuals that make up the class.

22.  Those who participate in actual file exchanges are “peers” or, as
plaintiffs call them, “users.” A peer who has complete copies of materials in a
torrent is a “seeder.” Conversely, a peer who originally does not have a
complete copy of materials is a “leecher.” An important feature of BitTorrent
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technology is that a leecher automatically becomes a transmitter while still
downloading an incompleted copy, and on completion becomes a seeder. Each
peer who acquires materials, by automatic application of the software, sends
materials on to other peers. Because large-size files are distributed in pieces, a
peer can be sending one piece while receiving a second piece. Peers acquire
materials and send them on to others in an expanding “swarm” of exchangers.
A swarm is essential to distribution by BitTorrent technology and exists only as
a collective entity.

23.  Incontrast to the more traditional “client-server” model where a
central server sends the same file to millions of recipients, in BitTorrent
technology a swarm of recipients performs the distribution, quicker and with far
less expense to the producer and/or distributor.

24.  To participate in a swarm, each peer or user must have a software
program, called a “BitTorrent client,” running on his or her personal computer.
Popular BitTorrent clients are Azareus and uTorrent.

25.  An important component of BitTorrent technology is the “dot-torrent
file.” A dot-torrent file is a small file that has certain information needed by the
peers, chiefly the name of the content file and the URL for one or more
“trackers” that connect peers to one another. Our website isoHunt is a general
purpose “torrent site” that searches the Internet for dot-torrent files, copies them,
stores them in a database and makes them available to visitors who are usually
anonymous. We also run trackers, as described below. Our websites
Torrentbox and Podtropolis include operation of such trackers. | acquired
Torrentbox and Podtropolis from previous owners and developers, known as
Hohead and jackofall respectively, who wanted to cease involvement in the
business.

26. Intheir Fact 128, plaintiffs misrepresent the nature of trackers as
“managing user-to-user download processes.” Trackers function in a largely
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“dumb” way, and their chief purpose is for peers to discover other peers in a
BitTorrent swarm. Trackers track peer IP’s in a torrent swarm and provide IP
addresses of them. [Trackers may be obsolescent as a more distributed method
appears to be feasible, namely the “Distributed hash table” or DHT has been
developed to use a secondary, decentralized P2P network and largely replace the
need for traditional trackers.]

27.  Trackers exist in a collective ecosystem of trackers. In isoHunt’s
database, there are currently 1939 online trackers with unique IP addresses on
the internet that are regularly visited by isoHunt’s automated processes for
purposes of collecting links and seeds/leechers statistics. Trackers copy
materials from one another, so tracker resources are redundant and highly
distributed. The functions of Torrentbox are duplicated in their essentials on
over a dozen other trackers. No single tracker could handle more than a tiny
share of the combined load.

28.  Often, a dot-torrent file identifies alternative trackers, so that if one
tracker is not functioning, another can take on the task of connecting peers to
each other. | designed BTHub previously as a “tracker of trackers” that would
help to organize the traffic. However, as a practical matter, the demands of
BTHub on our resources were excessive and the experiment was discontinued.

29. Dot-torrent files are made available to prospective peers or users
through “torrent sites” like isoHunt. A person who intends to seed a distribution
prepares an appropriate dot-torrent file and uploads it to any torrent site. Torrent
sites like isoHunt use automated processes, “spiders” or “crawlers,” to search
other torrent sites and to index the dot-torrent files. Our goal is to construct a
generic and broad index of dot-torrent files on the internet. There are some 225
public BitTorrent sites that are indexed by isoHunt, and more will likely be
added. Operators of other sites are invited to suggest their sites to be added to
our list. This shows the way the system works: a dot-torrent file is spread out in
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multiple copies on different websites in the BitTorrent ecosystem. Of course,
dot-torrent files are implicitly authorized to be copied and distributed in this
viral fashion. (See plaintiffs’ Fact 130.)

30. The torrent sites employ additional automated processes, “indexers,”
that organize the collected dot-torrent files into a database. There is also a
search engine user interface so visitors to the torrent site can access the database.

31. The Multisource File Transmission Protocol (“MFTP”) used in the
eDonkey system is similar to the simpler BitTorrent approach but is not
separately discussed here. eDonkey “hash links” perform the same functions as
dot-torrent files. The eDonkey system is popular in Europe but is not much used
in the United States.

32. Some torrent sites are limited to specific authors, such as publishers
specifically identified above. Other torrent sites focus on subjects or themes,
e.g., a class of games or certain manual updates. isoHunt, like numerous other
torrent sites, is a general aggregator, indexing other torrent sites to collect any
and all dot-torrent files and make them readily accessible to any visitor via
browsing and search. | have observed, in real-time, spidering bots indexing our
websites, from general search engines such as Google, as well as from search
engines and aggregators specialized in BitTorrent, such as Torrentspy.com and
Suprnova.org.

33.  Torrent sites operate in a collective ecosystem. Torrent sites that are
limited to specific authors and torrent sites that focus on specific subjects or
themes depend on general aggregators like isoHunt to make their distributions
more widely available and accessible.

34,
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35. I pursue innovation and have experimented with various possible
Improvements to make our sites the most competitive in the business; but all the
essential functions of BitTorrent torrent sites and trackers are readily realized by
straightforward combinations of generic components.

36. Intheir Fact 111, plaintiffs assert that “The free availability of
popular copyrighted works attracts users to the Fung Sites.” This is false. Users
are attracted to our sites because of the superior technical facilities that we have
developed, designed and assembled, and the breadth and quality of our search
results and torrents. Any “popular copyrighted works” reached through
information on our sites are as “freely available” through other search engines
and/or trackers.

37. Inageneric way, isoHunt is comparable to Google. We both
provide a database of links, stored materials (dot-torrent files and hash-links on
our sites, cached materials and web links on Google) and we both provide a
search engine that accesses the database of links and textual metadata. We both
make our money from advertising, although Google is much better at it than |
am. A search on Google for “ext:torrent x” can return a list of dot-torrent files
much like a search for “x” on isoHunt.
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38.  Of course, Google is much larger than isoHunt and operates its own
cutting-edge systems, not generic systems. However, as a matter of both theory
and practice, isoHunt has subsets of the services and of the database offered by
Google — isoHunt occupies a smaller niche in the ecosystem of P2P networks —
but both offer to the public the same essential operating functions as a database
aggregator and search engine.

39.  Although I highly value isoHunt and our other websites, the nature
of BitTorrent technology means that, if our sites went down — but not for legal
reasons that might also threaten other sites — numerous other sites would take up
the loss. New sites are coming online frequently and existing sites seek to
increase traffic. Those seeking to infringe copyrights could use Google and
other big-name resources to accomplish their desires.

40. | want to answer the specific charges of the plaintiffs. Plaintiffs have
clearly examined hundreds of megabytes of information with a fine tooth comb
to collect the examples they present to the court. Based on this collection of
examples, obtained by what must be hundreds of hours of sifting, they
apparently want the court to order that | am supposed to censor website visitors,
our moderators, Allen Parker, our DMCA agent, and even myself. | am opposed
to censorship. | see no way to impose some sort of speech code on visitors,
moderators, Allen or myself that would satisfy plaintiffs and the MPAA unless
we were to shut up entirely. If I were to try to censor any person, | would expect
that person to decline to speak under such a burden, as | myself would decline
being censored.

41. The examples located by plaintiffs in our discovery production
materials show how wrong censorship would be. For example, my references
to “leechers” in plaintiffs Fact 13 was to the big music industry corporations that
pay little if anything to most artists (who make their money on tour). | look
forward to the day when artists can produce and promote their own music over
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the Internet without having to go to the big corporations.

42.  Plaintiffs misrepresent my appearance on Canadian television. In the
original interview materials, the interviewer asks: “So everyone wants to try
The Da Vinci Code for free, right?” | respond “Apparently, yes.” The video
Image in the broadcast zooms in on the top searches where the search query “da
vinci code” appear. | was just reporting the facts. | didn’t make the facts.
Google search queries would likely show something similar. Plaintiffs found a
low-humor (sarcastic) ranking system we used for a short time about a year ago
and present it as representing our “attitude.” (Fact 22.) As the Exhibit
referenced Fact 31 shows, I posted a link to a possible torrent but knew the link
was not going to satisfy the visitor’s needs. Indeed, the visitor (“The Big Fluff”)
reports that the link did not work for him and that he bought a copy at “THE
VIDEO STORE.” Only then did | joke that “the store is always the backup
plan.” As to Fact 32, it looks to me like the person bought an authorized
version of the software and was unable to make it operative and | suggested a
“crack,” which is, insofar as | know, a legitimate way for a person to use his or
her own software.

43. Charges against us based on statements in forums by moderators or
Allen Parker are also demands for censorship. | expect that none of these
persons would continue to associate with isoHunt were we to demand that they
censor their speech so to avoid any statement that might be construed as
“promoting copyright infringement.” | believe that all such statements are
public expressions of individuals, including myself, that are protected by rights
of free speech.

44. 1do not survey the Internet for talk about copyright infringement or
concerning those who trade materials that infringe on copyrights, but it is clear
to me that there is such talk commonly going on, e.g., at:

http://www.fohguild.org/forums/retard-rickshaw/30814-your-views-
piracy.html?highlight=piracy
17
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http://torrentfreak.com/talk-like-a-pirate-day-2007-070919/

http://www.filesharingplace.be/forums/lofiversion/index.php?t17372
4.html

http://www.urbandictionary.com/define.php?term=piracy
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The forums are a relatively minor feature of isoHunt and our other

46.  Plaintiffs confuse categories of staff associated with the forums,

namely “administrators,” “moderators” and “admins.” _

DECLARATION OF GARY FUNG IN OPPOSITION TO PLAINTIFFS’ MOTION FOR SUMMARY
JUDGMENT




© 00 N oo o A W DN P

e o e
o O W N P O

[EEN
\l

18

N DD DD NN DD DN DN DN P
oo N o Oor A WO N PP O ©

[EY
©

47. My opposition to pornography and my attempts to keep references to
it off the sites do not somehow compel me to serve as a guardian for copyrights.
In fact, it is impossible to keep references to pornography off the sites and the
difficulties show how links to infringing files will evade any attempt at

automated exclusion.
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48.  We do our best, based on information by visitors, to remove files

that contain viruses and other malware, although these efforts are
misrepresented in plaintiffs’ Fact 100. Criminal phishing schemes and other
scams imitate popular files and masquerade as content items that try to trick
users to visit paid sites or engage in other unwanted misdirections. (As to
“banning users,” fakes are typically identified by statistical analyses or by user
reports; banning users due to fakes is unusual. Plaintiffs have misrepresented
the meaning of my testimony in their Fact 101. | was talking about integrity and
quality in isoHunt’s search index by eliminating fakes. As far as my work is
concerned, copyright enforcement is not my primary job but my primary job
includes removing files from isoHunt’s search index that may be either
dangerous to our visitors, or degrading the quality of our search index due to
spam.)

49.  The accusation that we “induce” copyright infringement is false.
People come to isoHunt and to our other websites to satisfy their desires, not
because of some “inducement” we offer. We do not emphasize materials that
are infringing. All kinds of people use our systems to obtain all kinds of
materials, for various reasons, and under various circumstances specific to each
individual visitor.

50. In my opinion, plaintiffs present a false picture of the use of
BitTorrent technology in an attempt to persuade the court that | “induce” use of

20
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BitTorrent technology for purposes of copyright infringement. | am part of a
community of BitTorrent technology developers who indeed want to induce use
of BitTorrent technology, but I do not want to induce copyright infringement.
Our refusal to submit to the demands of plaintiffs, the MPAA and the
Entertainment Industry, meaning that we shut down, does not mean that we want
to foster copyright infringement. We did not create plaintiffs’” problems and
their problems will continue regardless of what happens to me, my websites or
to BitTorrent technology.

51. Use of BitTorrent technology is not the “automatic” process that
plaintiffs want to make it. isoHunt is a simple search tool. Using it is much the
same as using Google to find information. The searcher has to exercise his or
her intelligence to reach his or her goals. Clicking on a link in an isoHunt link
list is like clicking on a link on a Google search results page, such as a link to a
.pdf file, except that (1) making a connection with BitTorrent technology
depends on the existence of both a tracker identified in the dot-torrent file and a
swarm of peers, while making a connection with Google requires only
accessibility of the server and file identified in the Google link; (2) the
download time is typically much longer with BitTorrent because BitTorrent files
are typically much larger than .pdf files or any webpages Google typically
identifies through links in search results. Because of the novelty of the
technology and because of many defective, deceptive, misleading and dangerous
file exchanges, the success rate in obtaining content through BitTorrent
technology is sometimes low, e.g., when the seeders are not established authors
or content providers. My understanding, based on reports | have seen in various
media and on isoHunt, is that acquiring infringing copies of plaintiffs’
copyrighted movies and television programs typically requires a lot of computer
time and has a low success rate.

52.  No file exchanges occur on or through isoHunt servers (except for
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occasional requests of or cooperation with authors or producers). Any exchange
involving infringing materials occurs entirely without involvement of our
computers. A torrent site simply sends the dot-torrent file and disconnects
before the user can act on the download. Trackers just connect peers as stated
above and file exchange cannot occur (unless through alternate methods such as
DHT) until the connection is complete, then the tracker is no longer needed.
Plaintiffs’ repeated assertions that infringement occurs “though” our sites are
falsenoods. None of plaintiffs’ copyrighted materials is posted on isoHunt,
Torrentbox, ed2k-it or podtropolis or any related resources. None of plaintiffs’
copyrighted materials passes through isoHunt, Torrentbox, ed2k-it or
podtropolis or any related resources.

53. Plaintiffs falsely charge that we changed Internet Service Providers
due to the high volume of complaints from copyright owners regarding

infringement by users of defendants’ websites. _

. Thatis
how plaintiffs got the “evidence” they claim shows that we impede enforcement
efforts by copyright owners.

54. Inregards to categorization in plaintiff’s fact 47, plaintiffs
erroneously state that we organize files in a manual or deliberate way to foster

copyrght infringemer:
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55. Intheir Fact 48, plaintiffs erroneously state that information
provided by originators of dot-torrent file was provided by isoHunt, Torrentbox,
Podtropolis and/or ed2k-it. We do not originate that information.

56. As plaintiffs’ note, there are some features and innovations used in
our websites that are or may be distinctive. However, plaintiffs falsely state that
these are directed at copyright infringement; they are, rather, attempts at
providing technical assistance that has no capacity to ascertain the authorization
behind any content. | do not know of any way to ascertain such authorization as
part of automated indexing and upload processes. In sum, there is no way to
block dot-torrent files corresponding to copyrighted content at the point of
upload or indexing, other than by closing down or cutting out entire classes of
dot-torrent files. To protect plaintiffs’ copyrights, it would also be necessary to
block many independent video producers and to exclude public domain
materials and/or video materials authorized for general distribution.

57.  Plaintiffs object to the “Top 20 Movies, Top 20 TV Shows, Top
Searches, and Top 20 Most Popular Downloads” that isoHunt reports (see
plaintiffs’ Fact 49). These reports, like all reports and statistics presented on our
sites, are generated by automatic systems that are built on generic processes and
that are neutral as to copyright. Likewise, the “Top Searches” list on the
iIsoHunt home page (Plaintiff Fact 118) is generated by automated processes.
Plaintiffs have isolated a few pages from the overall content of the sites, which,
when seen in a wider perspective, have a very different tenor. For example, the
top 300 search queries published on isoHunt, and based on a sample from
September 25, 2007, shows that 35.24% of total conducted searches were
searches on the top 300 queries, with the majority and millions of other user
searches conducted being outside of the top 300 shown. Indeed, all the reports
and statistics shown on our web pages are generated by automatic processes and

presented without regard to content or copyright status. See also plaintiffs’
23
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Facts 119 - 121 and 136-137, which chiefly repeat earlier charges and which
also involve automated processes that do not and cannot ascertain copyright
status. “Warez,” for example, as shown by Google Analytics is

58.  “Box Office Movies,” the short term experiment that plaintiffs
object to in Facts 50-55, provided a list of popular movies, the kind of list that
can be found in thousands of sites on the Internet. This module was an attempt
at a mash-up of information gathered from various sources in a style that is
commonly deployed by Internet developers experimenting with ways to
aggregate and present information. Such mash-ups often suggest new ideas or
approaches. Like many such mash-ups, this one was insightful for the view but
did not lead anywhere. | deny that it was intended to induce or foster copyright
infringement.

59. I designed and deployed the customized spiders referred to in
plaintiffs’ Fact 86. Inducing copyright infringement was not a design or
deployment goal. These systems are neutral as to copyright and/or legal
authorization to distribute materials referenced in the dot-torrent files that we

sogrecee. [

60. As to the processes described in Fact 90 based on the nature of the
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These words do not “induce” copyright infringement.

61. Plaintiffs misrepresent our DMCA policy. We attempt to adhere
strictly to DMCA requirements. We maintain that adherence to DMCA
requirements provides us with immunity from plaintiffs’ charges. Allen Parker,
our DMCA agent, will file a separate declaration discussing that aspect of the
case. In response to plaintiffs’ Fact 139, | want to say that we ban individuals
who are engaging in copyright infringement when a request is made by a
copyright owner in the proper way.

62. We do not understand that we are under legal duties to investigate
activity on our sites for evidence of possible copyright infringement occurring
elsewhere, to make judgments on whether or not there is actual copyright
infringement and to ban or terminate users on the basis of such judgments. Such
duties are impossible to fulfill. We are opposed to being compelled to undertake
such duties for the benefit of MPAA which uses litigation abusively for
improper means, including driving independent developers off the Internet,
invading personal privacy and chilling Free Speech, all for the purpose of
gaining control over technology that | want to develop in a community of
independent developers. If plaintiffs prevail in this action, the only BitTorrent
developers who will be able to operate with assurance will be those allowed by
MPAA to operate, meaning those who limit user access and/or who have only a
narrow database. The industry will be dominated by MPAA’s favored partners
— such as bittorrent.com that offers downloads of works by plaintiffs Paramount
Pictures, Twentieth-Century Fox and Warner Bros. Such a decision will
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damage the community of developers and will, in my opinion, mark the
beginning of the end for those independent Internet developers who are subject

to the jurisdiction of the courts of the United States.

I declare under penalty of perjury under the laws of the United States and the

State of California that the forgoing is true and correct. %
AT T
,y &

Dated: October 2, 2007

Gary Fung
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PROOF OF SERVICE

I am over the age of 18 years, employed in the county of Marin, and not a party to the
within action; my business address is 3 Hamilton Landing, Suite 280, Novato, CA 94949.

On October 3, 2007, | served the within:

DECLARATION OF GARY FUNG IN OPPOSITION TO PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT

By EMAIL and FEDEX by depositing a copy in an envelope, postage prepaid in a FEDEX BOX
addressed as follows:

VIA EMAIL AND FEDEX VIA EMAIL AND FEDEX

Karen B. Thorland Steven B Fabrizio

Walter A Edmiston Katherine A Fallow

Loeb and Loeb Duane Charles Pozza

10100 Santa Monica Blvd, Ste 2200 Jenner and Block

Los Angeles, CA 90067-4164 601 Thirteenth Street NW, Suite 1200 South
310-282-2000 Washington, DC 20005

Email: kthorland@loeb.com 202-639-6000

Email: sfabrizio@jenner.com
Email: kfallow@jenner.com
Email: dpozza@jenner.com

VIA FEDEX VIA EMAIL AND FEDEX
Gregory Paul Goeckner Gianni P Servodidio

Lauren T Nguyen Sami J Valkonen

Motion Picture Association of America Ronald M Daignault

15503 Ventura Blvd Jenner and Block

Encino, CA 91436 919 Third Avenue, 37th Floor
818-995-6600 New York, NY 10022

212-891-1600

Email: gservodidio@jenner.com
Email: svalkonen@jenner.com
Email: rdaignault@jenner.com

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct. Executed on October 3, 2007.
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